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Conpl ai nant

Dockets SE-11488 and

V. SE- 11489

PAUL C. HEI MERL and

DAVID M FORREST,
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CPI Nl ON AND ORDER

The respondents, by counsel, have appealed fromthe oral
initial decision Adm nistrative Law Judge Joyce Capps rendered in
this proceedi ng on Novenber 20, 1991, at the conclusion of an
evidentiary hearing.” By that decision, the | aw judge affirned
orders of the Adm ni strator suspending the respondents’

comercial pilot certificates, 15 days for respondent Heinerl and

'An excerpt fromthe hearing transcript containing the
initial decision is attached.

6169



2

30 days for respondent Forrest, for their alleged violations of
sections 91.75(b) and 91.9 of the Federal Aviation Regul ations,
"FAR " 14 CFR Part 91.° As we find, for reasons discussed bel ow,
no nmerit in respondents' several objections to the |aw judge's
di sposition of the matter, their appeal will be denied.

The orders of suspension, which served as the conplaints in
this action, alleged anong other things the follow ng facts and
ci rcunst ances:

2. On or about February 18, 1990, you
[that is, respondent Forrest as pilot in
command and respondent Heinerl as second in
command] operated...civil aircraft N282MC, a
North Anmerican NA-265-40, on an |IFR
[instrument flight rules] flight from
Marietta, CGeorgia to Stuart, Florida.

3. During the course of said flight,
when approaching the vicinity of Ol ando,
Fl orida, N282MC was gi ven an instruction by
Air Traffic Control [ATC] to turn right to a
headi ng of 360 degrees.

4. After receiving said instruction
N282MC initiated a left turn.

5. The left turn initiated by N282MC
resulted in a conflict with another aircraft
in the area.

’FAR section 91.75(b), subsequently amended and recodified
as 91.123(b), and section 91.9, now 91.13(a), provide as foll ows:
"8 91.75 Conpliance with ATC cl earances and instructions.

(b) Except in an energency, no person may, in an area where
air traffic control is exercised, operate an aircraft contrary to
an ATC instruction.

"§ 91.9 Careless or reckless operation.
No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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In their appeal, respondents, although denying they heard the
direction they were to nake the subject turn, concede that they
made a left turn despite an ATC instruction to turn right for
traffic. They argue, nevertheless, that the Admnistrator's
orders shoul d have been reversed because, in their view, and for
reasons to be discussed below, the Adm nistrator's decision to
prosecute themand to i npose a sanction for the error was
arbitrary and capricious. W do not agree.

The respondents assert that the Adm nistrator does not
"normal | y" take enforcenent action against pilots who make a turn
in the wong direction. They maintain that the decision to do so
here was pronpted by an earlier radi o exchange between
respondents and ATC during which respondents had refused two

instructions to descend to a lower altitude.® W think the | aw

*The respondents clained they had refused the instructions
because they did not want their aircraft to consune the
additional fuel a lower altitude would require. They advised ATC
that if they descended they would be in violation of the FAR that
obligates themto have a certain fuel reserve on an IFR flight.
ATC wanted themto descend so that they could neet a crossing
restriction of 22,000 feet at Olando. Wile respondents knew
that there was such a restriction in that vicinity, they
apparently believed they could neet it w thout beginning a
descent so soon. \Wen respondents were about 80 mles closer to
their destination, they advised ATC that they were ready to start
down.

This case does not involve any charges based on the refused
instructions, and we intinmate no view as to the validity of the
respondents' position that they were within their rights in
declining to conply with those instructions. At the sane tineg,
we nust take issue with the characterization by counsel for
respondents that this case was brought by the Adm nistrator "in
reprisal of the flight crew s requesting an anended cl earance."”
Res. Br. at 1. Wile respondents obviously wanted ATC to al | ow
themto renmain at their cruising altitude until they got closer
to their destination, they never in fact requested pernm ssion to
do so. W do not share counsel's apparent view that respondents



4
judge acted properly in rejecting respondents' efforts to
chal l enge the Adm nistrator's decision to pursue this matter.

The Board has |long declined invitations to second-guess the

Adm ni strator's prosecutorial discretion. See Adm nistrator v.
Greiner, 1 NTSB 874, 877 (1970) (selection of which cases to
prosecute, and the manner in which they are to be prosecuted, are
matters within the discretion of the Admnistrator). The

Adm ni strator's reasons for prosecuting a specific case are not
normal ly relevant to the review function the statute entrusts us
to perform Here the record displays an obvi ous connecti on

bet ween avi ation safety and the specific violations pursued.

In light of evidence adduced in this proceedi ng, we cannot
concur in respondents' contention that the | aw judge shoul d have
ordered the Adm nistrator to respond to discovery requests that
were intended to substantiate respondents' belief that the
Adm ni strat or does not usually pursue enforcenment action agai nst
ai rmen who make turns contrary to ATC instruction.® Such
i nformati on woul d not have been relevant to the defense of the
charges agai nst these respondents, since it would have no bearing
on whether they in fact operated contrary to an instruction, nor
woul d it excuse such a violation in the peculiar facts of this
(..continued)
advice to ATC that they were not going to let it conduct their

flight planning for themconstituted a request for an anended
cl earance.

‘It follows that we find no error in the | aw judge's refusal
to continue the hearing so that respondent could conplete
di scovery of such non-gernmane matters.
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proceeding. Furthernore, we are satisfied that the sanction
ordered by the Adm nistrator was appropriate and in line with
est abl i shed precedent in cases involving operation contrary to an
ATC instruction.

The | aw judge, fully aware of the respondents' reprisal
argunent, concluded that respondents' turn to the wong direction
did conprom se safety, as the controllers had testified, and
found, as a result, that the careless or reckless operation
charge under section 91.9 was established in addition to the
operation-contrary-to-an-instruction charge under section
91. 75(b). Al though respondents' urge us on brief to hold that
the Adm nistrator's pursuit of a sanction here was in effect no
nore than an effort to retaliate for their earlier refusal to
descend when twi ce so instructed, they have not disputed, nuch
| ess denonstrated error in, the law judge's determi nation, for
which there is clear evidentiary support in the record, that
safety was breached by the conduct alleged in the conplaint. 1In
t hese circunmstances, we perceive no valid basis for overturning
the initial decision. Even if the Admnistrator's view of this
incident is affected by the earlier dispute between ATC and the
crew, that judgnment is not necessarily arbitrary. As this
di spute was of their own naking, respondents should not now be
heard to argue that the Admnistrator is arbitrary and capri ci ous

i n sanctioning the unsafe performance whi ch ensued.
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ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondents' appeal is denied;

2. The initial decision is affirmed; and

3. The airman certificate suspensions (30 days for
respondent Forrest and 15 days for respondent Heinerl) ordered by
the Adm nistrator and affirmed by the | aw judge shall conmence 30
days after service of this opinion and order.
VOGT, Chairman, COUGHLIN, Vice Chairman, LAUBER, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



